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5.265 
advantages, 5.215, 5.220 
arguments against, 5.215, 
5.290 
arguments fOf, 5.215 
attendance or participation, 
5.210, 5.255, 5.265 
choice of mediator, 5.210 
court's considerations, 
5.200, 5.215 
good fa ith, 5.255 
parliament's inte ntion, 
5.215 
representation, 5.210 
requirements, 5.200 
rule of law, 5.215 
unwilli ng parties, 5.210 
court's discretion, 5.235 
diagnostic fac tors, 5.235 
exercise of discretion, 5.235 
farm debt, 1. 195, 5.200, 5.225, 
9.20 
good fa ith, 5.250, 5.255 
arguments against, 5.260, 
5.265, 5.270 
meaning, 5.255 
limitations, 5 .240, 5.245 
mandatory, meaning, 5.195 
motor accident insurance, 
5.200 
overview, 1.195, 5.195, 5.225 
personal injuries, 5.200 
public interest, 5.240 
retai l tenancy disp utes, 5.200, 
5.225,9.20 
settlement rates, 5.220, 5.225, 
5.230 
state schemes, 1.195, 5 .1 95, 
5.200,9.10,9.20 
suitabi lity of cases, 5.225 
Med·arb 
advantages, 7.185 
definition, 1.80, 7.1 85 
disadvantages, 7.185 
overview, 1.80, 7.180, 7.190 
unfair dismissals, 4.115 
Index M 
MediatE! Today. 1.40 
Mediation - see also 
Community justice 
centres 
adversaria l system, and, 1.155 
agreements to mediate, 1.175 
appropriateness for disputes, 
5.375,5 .385,5.390 
discrimination cases, 5.400 
domestic violence cases, 
5.400 
environmental disputes, 
5.410 
indicators, 5.380, 5.390 
non-suitability indicators, 
5.390, 5.405 
power imbalances, 5.395, 
5.400 
sexual abuse cases, 5.430, 
5.435 
arbitration, and, 1.80, 1.195, 
7.125,7.130,7.135 
appointments, 7.130 
bar, role of, 1.195 
barristers, 1.195 
caucusing, 7.125, 9.65 
child abuse cases, 5.420, 5.425, 
6.160 
church programs, 5.425 
coachi ng, 14.35 
co-mediation, 1.80 
commercial contracts, 1.195 
conciliat ion, comparison, 4.70, 
4.80, 4.90, 4.95, 4. 210 
differences, 4.75, 4.100 
discrimination complaints, 
4.85 
family law, 4.75, 4.200 
simi larit ies, 4.75, 4.100 
co nfidentiality, 8.30 
native title disputes, 12 .1 20 
online mediation, 11.100 
sexual abuse cases, 5.425, 
5.435 
confidential ity clauses, 8.120 
example, 8.125 
consensual ity, 5.05, 5.190, 
5.325 
counselling, distinction, 5.400 
court connected mediation, 
1 .125,5 .275,5.280 
criticisms, 5.290, 9.65 
development, 5.280 
family mediation, 5.485 
judicial officers partiCipation, 
9.60,9.65,9.70,9.75, 
9.80,9 .85,9.90 
justice, 5.305, 5.315 
objectives, 5.295, 5.300, 
5.305,5.310,5.315 
procedura l fairness, 5.305, 
5.315 
registrars, 9.75 
resea rch find ings, 5.475, 
5.485 
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Mediation - cant 
settlement agreements, 
5.280 
cross-cultural perspectives, 
12.50, 12.60 
definition, 1.80, 1.95, 4.10, 
4.95,4.200, 5.50, 5.165, 
12.120 
difficulties in defining, 1.95, 
9.20,13.265 
evaluative mediation, and, 
5.140 
relevance of definitions, 
1.95 
description, 5.60, 5.65 
dire<:tiveness, 5.360 
discrimination complaints, 4.85 
diversity of practice, 1.95 
environmental disputes, 5.405, 
5.410,5.415 
ethical standards, 13.105, 
13.11 0 
good faith principle, 13.265, 
13.270 
evaluative mediation, 5.70, 
5.85,5.90. 5.170 
advice, 5. 105,5.110. 
13.220, 13.225 
blended process, S. 105, 
5.110,5.120 
conflicting values, 13.225, 
13.230 
controversy, 5.115, 5.120 
criticisms of model, 5.95, 
5.1 25-5.1 45 
definition, 5.100, 5.105, 
5.1 10 
ethics, 13.220, 13.225, 
13.230 
facili tation or evaluation, 
5.140,5.145 
online mediation, 11.45 
expert mediation, 1.80 
facil itative mediation, 5.70, 
5.75, 5. 170 
criticisms, 5.80 
description, 5.80 
online mediation, 1 I .45, 
11.55, 11.60 
faci li tative process, 5.60, 5.140 
facilitative problem solving, 
4.200 
fairness principles, 1 .1 55 
family law - see Family 
mediation 
formal legislative regulation, 
9.30 
flexibil ity of concept, 5.40 
good faith, 5.255, 13.265 
education, 13.265, 13.270 
model rule, 13.275, 13.280 
historical development, 5.05, 
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5.10, 5.20, 5.280, 5.435, 
14.110 
Australia, 5.25 
commercial sector, 5.25 
community justice centres, 
5.25 
court connected mediation, 
5.280 
statutory complaint bodies, 
5.25 
United States, 5.15, 5.20 
lawyers, 1.1 50, 1.155, 1.165, 
1.195,14 .1 05,14. 11 0 
client relationship, 1. I 55 
legal profession, 1.125, 1.130, 
1.175,1.195 
legal righ ts or remedies, 1.125, 
5.210 
lega l system, and, 1. I 25, 5.285 
criticisms, 5.290 
mandatory - see 
Mandatory 
mediation 
maximising party control, 
5.345,5.350 
models of mediation, 1. 155, 
5.05,5.25,5.30,5.70, 
5.145 
differences in models, 5.70 
diversity of models, 5.35 
variables, 5.35 
narrative mediation, 5.155 
native title disputes, 12. 100, 
12.115, 12. 120 
bush meetings, 12.105 
power imbalances, 12.105, 
12.110 
neutrality, 5.05, 5.320 
alternative approaches, 
5.330, 5.335, 5.340, 
5.345, 5.350 
core competencies, 5.365, 
5.370 
critiques, 5.330 
elements, 5.325 
ethical issue, as, 5.355, 
5.360 
expanded neutrali ty, 5.360, 
5.365 
impartiality, distinction, 
5.320,5.325, 5.330 
meaning, 5.325 
strict neutrality, 5.360, 
5.365 
therapeutic mediation, 
5.355-5.370 
online mediation, 11.40, I I .45, 
11.65, 11.90 
confidentiality, 11. 100 
offline mediation, and, 
".45, 11.50, 11.65 
online auctions, 11.110, 
11.115 
procedu res, 11.45, 1 I .55, 
11.60 
standards, 11.125 
organisational basis, 1.155 
overview, 1.80, 1.95, 1.125, 
1.195, 5.05, 5.210, 
5.470 
philosophical rationale, 1.155 
power imbalances, 5.400, 
10.440 
addressing, 5.400 
appropriateness of 
mediation, 5.395, 5.400 
nativetiUe, 12.105, 12. 110 
residential tenancy dispu tes, 
4.165 
termination of mediation, 
5.400 
problem-solving, 4.200, 5.360 
process, 1 3. I 00 
profession, as, 13.105, 13.110 
purposes, 1.95 
referral criteria, 1.105 
research findings, 5.470, 5.475, 
5.490 
effe<:t of variations, 5.480 
evaluations, 5.475 
family mediation, 5.485 
residential tenancy disputes, 
4.155,4 .1 60,4.165 
power imbalances, 4.165 
"ripeness" for mediation, 1.105 
self·determination,5.360, 
5.365 
settlement agreements, 5.280, 
8.195 
breach of agreement, 8.2 10, 
8.215 
writing requirement, 8.200 
settlement rates, 5.220, 5.225 
sexual abuse cases, 5.405, 
5.420,6.160 
appropriateness of 
mediation, 5.430, 5.435 
church programs, 5.425 
confidentiality, 5.425, 5.435 
Nshadow of the law", 1.125 
shuttle mediation, 1.80 
small claims, 5.475 
statutory privilege, 8.80 
application of provisions, 
8.85,8.90,8.95 
exceptions, 8.110, 8.11 5 
sta tutory schemes, 9. 10, 9.20 
formal legislative regulat ion. 
9.30 
United States, 5 .1 5,9.25, 
9.30 
termination of mediation, 
5.400,13.100 
therapeutic mediation, 5.155 
approach to neutrality, 
5.355,5.360,5.365, 
5.370 
narrative mediation, 5.155 
transformative mediation, 5.70, 
5.150,5.160,5.165, 
5. 175 
approach, 5.16S, 5.185 
criticisms, 5.155, 5.180, 
5.185 
empowerment and 
recognition, 5. 165, 
5.170,5.185 
Mediation - (ont 
primary goal~, 5,155 
types of mediation, 1 .80 
United States, 5.10, 5.15, 5.20 
statutory schemes, 5.15, 
9.25,9.30 
without prejudice privilege, 
8.30, 8.40 
Mediators 
accreditation scheme, 5.440, 
11 .120,13.20,13,105, 
13.120, B.l25, 14.05 
advisory role, 4.200, 5.120 
expert advice, 5.1 OS, 5.110 
approval standards, 5.440, 
13.125 
approval requirements, 
5.445 
continuing requirements, 
5.460 
definitions, 5.55, 5.60, 
5.110,5.120 
education requirements, 
5.450, 5.460 
training, 5.450 
arbitrators, as, 7.130, 7.135 
causes of conflict, 2.40 
community representatives, 
1.155 
contractual1iability, 8.145, 
8.165,8.170 
court-connected programs, 
5.280 
cross-cultural perspectives, 
12.50, 12.60 
duty of care, 1.175, 8.145, 
8.155 
education, 5.450 
continuing requirements, 
5.460 
ethical standards, 1.175,13.95, 
B.100 
limits of standards, 13.235, 
13.240 
evaluative mediation, 5.90, 
5.120,5.140 
advice, 5.105, 5.110, 
13.220, 13.225 
expert advisors, 5.90 
family law - see Family 
mediation 
fiduciary duty, 1.175, 8.145 
hypothesis testing, 2.40, 2.45 
immunity, 8.175 
enforceability of provisions, 
8.180,8.185 
lawyer mediators, 1.175 
statutory provisions, 8.175 
interventiom, 2.40, 2.45 
judicial officer mediators, 9.95, 
9.100 
lawyers, 1.155, 1.170, 1. 175 
ethical standards, 1.175 
fiduciary duty, 1.175 
liability, 8.145, B.150, 9.20 
contractual liability, B.1 45, 
8.165,8.170 
lawyer mediators, 1.175 
negligence, 1.175, 8.145, 
8.150,8_160,8.165 
standard of care, 1.1 75, 
8.150,8.155 
tortious liability, 8.145, 
8.165,8_170 
mandatory mediation, 5.210 
maximising party control, 
5.345,5 .350 
native title disputes, 12.120 
negligence, 8,145, 8.150, 
8.160,8.165 
duty of care, 1.175, 8.145, 
8.155 
lawyer medjator~, 1.175 
standard of care, 1.175, 
8,150.8.155 
neutrality,5.325 
alternative approache~, 
5.330,5.335,5.340, 
5.345,5.350 
core competencies, 5.365, 
5.370 
critiques, 5.330 
ethical issue, as, 5.355, 
5.360 
expanded neutrality, 5.360, 
5.370 
impartiality, distinction, 
5.320,5.325,5.330 
native title disputes, 12.120 
strict neutrality, 5.360, 
5.370 
therapeutic mediation, 
5.355-5.370 
persuasion or coercion, 5.360 
power imbalances, and, 5.400 
practice standards, 13.125, 
13.130,13.135,13.155 
competence, 13.140 
definitions, 5.55, 5.65, 
5.105 
ethical practice, 13. 145, 
13.150 
preventions, 2.40 
role, 1.80, 2.40, 4.75, 4.100, 
4.200,4.210,7.130 
liability, and, 8.145, 8.150 
neutrality, and, 5.355.5.360 
skills and training, 1.155 
standard of care, 8.150, 8,155 
lawyer mediators, 1.175 
standards of practice, 5.55, 
13.95,13.115 
accreditation scheme, 
5.440, 11.120, 13.20, 
13.105,13.120,13.125 
approval standards, 
5.440-5.460,13.125 
definitions, 5.55, 5.60, 5.65, 
5.105,5.110,5 .120 
ethical practice, 13.145, 
13.150 
Index N 
ethical standards, 1.175, 
13.95,13.100 
limits of standards, 13.235, 
13.240 
practice ~tandards, 1 3.125, 
13.130-13.150,13.155 
tortious liability, 8.145, 8.165, 
8.170 
training and education, 5.450 
transformative mediation, 
5.165,5.185 
Mini-trials, 1.85 
Model rules of professional 
conduct and pradlc.e 
advocacy ru les, 1.180 
dispute resolution, 1.185 
overview, 1 .180 
states and territories, 1.180 
Motor accident Insurance 
mandatory mediation, 5.200 
Multiculturalism, 12.50 
N 
Narrative mediation, 5.155 
National Alternative Dispute 
Resolution Advisory 
Council 
standards of practice, 13.20, 
13.65,13.70,13.155 
ethical standards, 13.80, 
13.85 
knowledge, 13.160, 1 3.165 
mediator accreditation 
scheme, 5.440, 11.120, 
13.20,13.120 
objectives of ADR, 13.70 
skills, 13.165, 13.170 
terms, 5.45 
arbitration, 1.80, 7.05 
conciliation, 1.80, 4.55 
consistency of terms, 4.35 
definitions, 1.80 
descriptions, 4.35 
early neutral evaluation, 
6.110 
mediation, 1.80, 5.50 
partnering, 6.30 
Native title dispute resolution 
appropriate processes, 12.110, 
12.115 
principled negotiation, 
12.120 
best practice approach, 12.115 
bush meetings, 12.105 
communication approaches, 
12.120 
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Native title d ispute 
resolution - cant 
confidentiality, 12.1 20 
cultural issues, 12.120 
critical elements, 1 2.115 
cultural framework, 12.115 
identification of parties and 
issues, 12.120 
internal conflicts within groups, 
12.120 
overview, 12.100, 12.115 
power imbalances, 12.105, 
12.110 
procedural needs, 12.115 
stereotyping, 12.120 
time pressures, 12.120 
volunta!), participation, 12.120 
Natural justice 
arbitration, 7. 125, 11.80 
mediation, and, 9.65 
online arbitration, 11.80 
Negligence 
advocate's immunity, 1.175 
duty to advise, 1.165,1 .200 
duty of care, 8.145 
mediators, 8.145, 8.150, 8.160, 
8.165 
duty of care, 1.175, 8. 145, 
8.155 
la'N}'er mediators, 1.175 
standard of care, 1.1 75, 
8.150,8.155 
Negotiation 
advantages, 3.15 
adversarial negotiation, 3.10, 
3.20,3.125,3.130 
assumptions, 3.25 
distributive negotiation, 
and, 3.50, 3.140 
integ rative negotiation, and, 
3.140 
letters of demand, and, 3.85 
principled negotiation, 
distinction, 3.130 
structure and process, 3.25 
best alternative to a negotiated 
agreement, 3.45, 3.75 
coaching, 14.35 
co llaborative law, 6.120, 6.125 
comparison of models, 3.125, 
3.130 
cross·cu ltura l considerations, 
12.150 
definition, 3.05 
distributive negotiation, 3.10, 
3.50, 3.55, 3.11 0, 3.125 
adversarial negotiation, and, 
3.50, 3.140 
phases of negotiation, 3.50, 
3.55 
threshold qualities, 3.140 
elements, 3.05 
empowerment, 3.05 
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negotiation, 13.285-13.295 
family dispute resolution, 
10.105, 10.3 10 
"Getting to Yes", 3.110 
good fa ith, 10.250, 13.255 
integrative negotiation, 3.10, 
3.30, 3.35 
adversarial negotiation, and, 
3.140 
compromise, 3.35 
definition, 3.40 
items of trade, 3..40 
styles of negotiation, 3.45 
threshold qualities, 3.140 
trade-ofts and concessions, 
3.30,3.35,3.40,3.45, 
3.125,3.1 4G 
transformation from 
zero-sum, 3.45 
models of negotiation, 3.10 
application, 3.135 
comparison of models, 
3.125,3.13G 
relationship between, 3.140 
native title disputes, 12.100, 
12.105,12.120 
power imbalances, 12.105 
online negotiation, 11.25, 
11.30 
assisted negotiation, 11 .30, 
11 .35, 11.100 
automated negotiation, 
11.30,11.35,11.100 
confidentiality, 1 1 .100 
overview, 1.85, 3.05 
positional bargaining, 3.60, 
3.65 
principled negotiation - see 
Prindpled 
negotiation 
self-determination, 3.05 
statutory schemes, 9.1 ° 
want, 3.70 
zero-sum game, 3.20, 3.25, 
3.50 
zero-sum negotiation, 3.40, 
3.45 
transformation to 
integrative, 3.45 
Neighbourhood justice centres 
United 5tates, 1.55 
Neutral evaluation 
court orders, 1. ' 95,5.215, 
5.225 
statutory schemes, 9.10 
Neutral parties 
overview, 3.05 
role, 3.45 
Neutrality - see also 
Impartiality 
contextual nature, 5.350 
elements, 5.325 
ethical issue, as, 5.355, 5.360 
ethical standards, 13.85, 13.90 
expanded ne utrality, 5.360 
family mediation, 5.335, 5.360, 
13.210, 13.215 
core competencies, 5.365, 
5.370 
impartiality, distinction, 5.320, 
5.325,5.330 
mediation, 5.05, 5.320, 5.325 
alternative approaches, 
5.330,5.335,5.340, 
5.345,5 .350 
core competencies, 5.365, 
5.370 
native title disputes, 12.120 
ro le of mediator, 5.355, 
5.360 
native tit le mediation, 12.120 
strict neutrality, 5.360 
therapeutic med iation, 5.355, 
5.360 
"New advocacy", 14.'30, 
14.135 
New South Wales 
arbitration, 7.20, 9.10 
mandata!), court orders, 
7.25 
community justice centres, 
1.130, 4.10, 5.25 
impact of establishment, 
, .45, 5.25 
early neutral evaluation, 6. 11 0 
fami ly mediation, 10.35, 
, 0.31 0 
health care comp laints, 4.190 
Law Society, 1.1 20, 1.165, 
6.110 
lega l aid fami ly law 
conferences, , 0.11 ° 
mandatory mediation, '.'95, 
5.195, 5.200, 5.225, 
9.20 
court orders, 1.195, 5.200, 
5.210, 5.215, 5.225 
neutral evaluation, 1.195, 
5.215, 5.225 
referral criteria, 1.105 
referenCing out, 6.90, 6.95, 
6.100 
residential tenancy disputes, 
4.145 
settlement agreements, 8.200, 
8.205 
statutory privilege, 8.80 
application of proviSions, 
8.85, 8.90, 8.95 
exceptions, 8.105, 8.110 
statutory schemes, 9.10, 9.15, 
9.20 
trial rates, 1.135, 1.140, 1.145 
Northern Territo ry 
o 
arbitration, 7.20, 9.1 0 
referencing out, 6.90 
settlement agreements, 8.205 
statutory schemes, 9.1 ° 
Online d ispute resolut ion 
advantages and disadvantages, 
11 .85,11 .90 
ba lance of a rguments, 11.95 
communication, 11.95, 
11.100 
confidential ity, 11 .85, 11.90, 
11.95,11.100 
emotional content, 11.90, 
11.95 
security, ' 1.100, 11.105 
appropriateness, 11.90 
arbitration, ".70, 1 1.75 
conduct of proceedings, 
11.75 
natural justice, 11.80 
communication protection, 
11.100 
confidentiality, 11.85, 11.90, 
11.95,11.100 
conduct of process, 11 .1 ° 
courts, and, ".135 
document security, 11.100 
email.11. 100.1 1.11 5 
ethical standards, 11.130 
futu re directions, 11.110, 
11.130 
mediation, 11.40, 11 .45, 11.65, 
11.90 
confidentiality, 11.100 
offline mediation, and, 
11 .45, 11.50, 11 .65 
online auctions, 11.110, 
11.115 
procedures, 11.45, 11.55, 
11.60 
standards, 11 .1 25 
negotiation, 11.25, 11.30 
assisted negotiation, 11. 30, 
11 .35,11 .100 
automated negotiation, 
11.30,11.35,11.100 
confidential ity, 11.100 
overview, 11.05, 11.10, 11.20 
privacy, 1 1.1 00, 11.1 05 
software, 11.115, ' 1.120 
standa rds, 11 .120, 11.125 
enforcement, 11.130 
suitability of disputes, 11.05 
Uniform Dispute Resolution 
Policy, 11.15 
p 
Parties 
ethical standards, 13.85 
objectives, 13.70 
Partnering 
characteristics, 6.30, 6.35 
charter, 6.35, 6.40 
co ntractua l considerations, 6.35 
definition, 6.30 
development, 6.35 
dispute review boards, 
dist inction, 6.40 
goal,6.35 
overview, 6.30, 6.35 
project partnering, 6.35 
workshops, 6.35 
Personal Injury matters 
mandatory mediation, 5.200 
Poverty 
residential tenancy disputes, 
4.165 
Power 
conciliation and arbitration, 
4.125 
mediation, 5.400 
sexual abuse cases, 5.435 
nature, 5.400 
Power imbalances 
family mediation, 10.435, 
10.440, 10.445, 10.450, 
10.460 
financial power, 5.400 
mediation, 5.400, 10.440 
appropriateness of 
mediati on, 5.395, 5.400 
native title, 12.105, 12.110 
residential tena ncy disputes, 
4.165 
termination of mediati on, 
5.400 
native title dispute reso lution, 
12.105,12.110 
overview, 5.400 
Practice standards - see 
Standards of 
practice 
Principled negotiation 
adversarial negotiation, 
distinction, 3.130 
best alternative to a negotiated 
agreement, 3.75 
brainstorming, 3.70 
communication, 3.85 
conduct of negotiation, 3.100 
Index P 
criticisms of model, 3. 105, 
3.110 
responses to criticisms, 
3.115,3.120 
dominance of mode l, 3.60 
"Getting to Yes", 3.60, 3.110 
nature of book, 3.1 10 
responses to criticisms, 
3.115,3.120 
threats and deception, 
3.110,3.120 
integrative negotiation, and, 
3.40 
interest-based bargaining, 3.60 
interests of parties, 3.60, 3.65, 
3.1 05 
prioritisation, 3.65 
understanding of interests, 
3.65 
legitimacy of settlement, 3.80 
external objective criteria, 
3.80 
limitations of model, 3.105 
native title, 12.120 
objective criteria, 3.80, 3.105, 
3.1 10,3.120 
options, 3.70, 3.105 
ovelView, 3.10, 3.60, 3.130, 
12.120 
persuasion, 3.80 
positional bargaining, and, 
3.60, 3.65 
preparation for negotiation, 
3.100 
relationship with other side, 
3.90 
workable relationsh ip, 3.90, 
3.95 
Privacy 
mediation 
sexua l ab use cases, 5.425, 
5.435 
online dispute reso lution, 
11 .100,11.105 
Priv ilege 
common interest, 8.70 
legal professional - see Legal 
professional 
privilege 
publ ic policy rationale, 8.15 
statutory privi lege, 8.80 
application of provisions, 
8.85, 8.90, 8.95 
exceptions, 8.100, 8.105, 
8.11 0,8. ' 15 
without prejudice - see 
Without prejudice 
privilege 
Procedural justice 
court connected mediation, 
5.305,5.315 
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Public interest 
competing interests, 8.15 
confidentiali ty, 8.15 
mandatory mediation, 5.240 
mediation, and, 5.390, 5.405 
privilege, 8.15 
statutory privilege, 8.100, 
8.115 
without prejudice, 8.25, 
8.30, 8.35 
Public liability 
mandatory mediation, 5.200 
Public sector - see also 
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